Change of pParty Afflliatian

WILLIAM J. SCOTT
ATTORNEY GENERAL
STATE OF ILLINOIS
500 SOUTH SECOND STREET

SPRINGFIELD '

/\\
PILE NO, 5$~429 o ) A .
ELECTIONS : \>
Primaries

anofabléfﬁtank Bonan
state's Attormay
Hamilton County .
MelLeansboro, Illinoi

Dear Mr. Bonans

I have yo

bce of political party.

ne are:

r recent/letter wherein you states

Do ion held February 8, 1972 for
; Xtion of County Board Districts the votora

Do the provisions of Chapter 46,
Sec. 7=43(4) apply? If so, are the
23 months to be detarmined from the
primery held in 1970 or does the 23~
menth restriction commence with the
date of February 8th?
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(2) Secondly, do not provisions of
S8ec. 10-6, Chapter 46 relating to
time for filing of nominations of
independent. candidates as defined
in Section 10-3 of Chapter 46 apply?
If so, is there any other option for
an independent candidate?”

As I understand your first question, you want
to know whether peraons who voted in the county board
primary on February 8, 1972 are precluded from changing
their party affiliation when they vote in the primary on
Tuesday, March 21, 1972. Thase facts do fall within the
terms of Section 7-43 of The Election Code (Ill. Rev
Stats. 1971, ch. 46, par. 7-43). That section veads in
part as follows:

*g§7-43. Every person having resided in this

State 6 months and in the precinct 30 days

next preceding any primary therein who shall

be a citizen of the United States above the age
of 21 yvears, shall be entitled to vote at such
primary.

The following regulations shall be applicable
to primaries:

No person shall be enttﬁled to vote at a primary:
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(@) If he has voted at a primary held under this
Article 7 of ancther political party within a _
period of 23 calendar months next preceding the
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calendar month in which such primary is held:"
(Rere follows certain exceptions not herein
appliceble,)

In my. opinion the statutory p:oviéléhs-abova

| quoted would preclude such a change in party atfiliation.
ﬂewuvur, it is my further opinion that the twenty-three
month pravisien 13 in violation of Schiens 2 and 4

of artiele I of the Illinois Conatituticn of 1970, as
well as the Fouxteanth Amendment to the Cﬂnstttution of
the Untted Stateo.

The twenty-three month rule affects the right
of freedom of associstion which is guarantm on the
Federal level by the Pirst Amendment to the Constitution
and is applicsble to the states through the Fourteenth
 Amendment. (f,A.A.C.P. v. Alabama, 357 U.S. 449, 46Q)
The right to vote without undue xnutrietien is gua:antead
under the equal protection clause of the Pourteenth Amend-
ment. (Affeldt v. Whitoomb, 319 P. Supp. 69, 73 (N.D, Ind.
1970.)) We must then consider whether the subject restric-
| tion is :iQsti.ﬂabie and therefore constitutional. In
testing the justification for thia restriction, it ie

perﬁinené to evaluate the rights guaranteed.
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"mhe very foundation and bulwark of our dem-
ccragy is the right of our eitizens to participate in the

selection of our governing officiale.”

‘partv v. Shodes, 290 P. Supp. 933, 986 (S.D. Ohio 1868.))
"No right i3 more precicus in a free country than that of

" having a voice in the election of thoss who make the laws

under which, as good eitizens, ve mast ti%a“ (Wesberry
Ve Mm. 376 t.lv-é.-la 17.) "[‘8’ Lnee lthu right to
exercise the geanchise in a fres and unimpaired manner
1o yﬁaarvaulm of @uﬁar;' Sau.i-c: awu and politieal
rights, any slleged infringement of the right of g.-"i'émem
to vote nust bhe ecarefully and mie;aimw -ser&tinimd.'
olda v. 8ims, 377 U.S. 533, 562 (1956;:-.1)-1 *’Any une

justified discrimination in determining who may participate
in politieal #faire or in the selection of public officials

undermines the legitimacy of representative gwarmm "

, iatrice, 395 U.S. 621, 626 (1969.))
Although classifications by States of the cbjsctives of
~ legislation are uéna_ny and traditionally approved by the
courts if any rational basis therefore can be conceived

under a general presumption of constitutionality, such
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presumption is not mm.m in reviewing statutes which
deny some residents t:he right to vote. (Rxamer v. Union

. 394 U8, cs:,s. 658 amming opins.em.) 'ﬁms. there has
arigen o tradition of exneting judiciel scrutiny of
statutes which grant the franchise, at any level, to only
a portion of the electorate. 1In order teo justify any

_pestriction upon the elective process by a State legis-
lature, the court mst €ind a compelling State intevest

| in anfbgtiﬁg'amﬁh restriction. (Williama v. Rhodss. supza
P S1.) |

Eﬁe vonstitutionality of the twenty-threse month
limitation tugns upon whether that restriction preserves

or enforcea aay compalling interest of the State of Illinois.

The Federal District Ceuxt for the me;m platviet of
T1linois has decided that the seate of Illinois has no

, 71 C 2362 and

. Stexn, 71 © 241& tms. 711, 1872.) 1

agrae with that holding of the 9ithiet Court.
1 am not unfamiliar with-t%é.various arguments
proferved in favor of the twaatv»thrae mgnth 1im1tatiam.

The primary argument i based upnn the fear of “zmidinq"
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where members of the one political party cross over and vote in
the primary of an opposing party for the weakest or most vul~
nerable candidates of the party being "raided". That fear has
impelled successive Illinois legislétures through the last 45
years or more to preser&e the-twenty-three month limitation with
~only minor exceptions. But the apparent logic of that thesis
has not been supported by subsequent events. Fortwaour states
in the Union do not impose poste=election restraints on changing
party affiliation, (Pontikes v. Kusper, supra, P. 8) and those
states have not suffered any substantial impairment of the two
party system.

Illinois has a compelling State interest in the two
~party system but ﬁhe twenty-~three month limitation is not a
necessary component. Not only is the twenty=three month rule
not essential to preservation of the two party system, it has,
in many areas throughout the State, resulted in impairment of
. that system. I refer to the many political sub-~divisions in
which there is a long standing tradition of one party politics
and one party government. Who is to say that if the voters
were allowed to change affiliation more.freély, the two party
system would not be strengthened in such areas? Is it not as
logical to say that the opportunity to change affiliation, with

the concurrent threat of more effective expression of voter

disillusionment, would diminish the power of single party

politics and strengthen the effectiveness of the two party system?
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Can it be said that ’sozeyé-és.va years of pmmeiu# from
the threat of "raiding” has produced better government
here then is extant in the forty-four states which have
not sm ,ﬁiﬁ o thua 8o zealously enghrine this appandaqe |
to the two party system?

Since the State of Illinois has no compelling
interest to protect by means of the twenty-three month
1miutiom that restriction constitutes a violation of
rights guarantesd by the métai Constitution.

As heretofore ptated, the primary election
process involves a political sssociation or affiliation
vhich on the Pederal level is protected by the Pirst
Amenfiment and {8 mede applicable m the States by the
Pourteenth mmm. 1 s.ummm Section 4 of Article
I of the Illinols Constitution of 1970 as containing the
aame .guawant‘m of freedom of voter assoeiation and
afﬁ*iiimi@n'éﬁ are found in the First mnamnt to i:he
meéai éi&uerion‘.. The statuéa undex -WM@MMn
is therefore violative of said -r‘iammn 4. As also
herstofore discussed, unjustified infringement on the

right to vote is protected by the equal protection clause
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of the Pourteenth Amendment. Interpretation of that
elauvse ig equally appliceble to tho‘equal protection
clauge found in Section 2 of Article I of the Illinois
Constitution of 1970. The twenty-three month restriction
ie contrary to:the Constitutions of the United States and
the State of Yllinois.

In your second question you have asked whether
the provisions of Saection 10«6 of "An Act concexrning
elections”, (Ill. Rev. Stat., 1971, ch. 46, par, 10-6),
‘relating to time for filing of nomination papers for an
independent candidate apply to the nomination of &sﬁbara
'of the ccﬁnty*haaaﬂ. The pertinent porttoh\of this
section provides:

. & % %

Except as otherwise provided in this section,

all other certificates for the nomination cof

candidates shall be £iled with the county

clerk of the respective counties at least 92
days previous to the day of such election.

% % a0
Nothing in this section excludes county board candidates

from its application. All statutes are presumed to be
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enacted by the legislature with mu Xnowledge of the

- existing condition of the law and with reference to i.i.»
Statutes are, therefore, to be construed in connectien
with end in harmony wiuﬁ the exiating law, and &g a part
of 2 general and uniform system of jurisprudence. (See
Vol. 82 C.J.8. 794 [Stat. Sec. 362).) I am of the opinion
that the provisions of Section 10~6 of "An Act concerning
elections”, (Ill, Rev, Stat., 1971, ch, 46, par. 10-6),
‘relating to the time for f.i.i#.ng nomination papers of
independent candidates do apply to nami.natio:ns for county
board memhers.

Very truly yours,

ATTORNEY GEWNEBRAL




